
for  the certifica tion  of survey  technicians and tech n olog ists . We are p leased  that we 
may be of som e assistan ce  in this p rogra m  by offering  educational p rogram s which 
will m eet the requirem ents fo r  such ce r t if ica t io n 0

Y ours s in ce re ly ,

W illiam  G . Davis
THE MAIL BAG , M inister o f Education-ol_s-
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I am  enclosing  herew ith a copy of the !Reasons for Judgem ent1 pertaining to 
a recen t Court case  in which m em bers of m y survey crew  w ere involved , which 
m ight be o f som e in terest to other m em bers o f the A ssocia tion . The follow ing 
rem arks w ill help to f i l l  in som e of the background of the ca s e .

I was h ired  by the lo ca l County Engineer to ca rry  out a developm ent road 
su rvey . The road in question was in a general north-south  d irection . The transit 
was set up over a P . I .  in the easterly  lane of tra flic  at the base of a sm all h ill. The 
p la in tiff, Thomas K. M cL ean , was travelling in his car in a northerly  d irection  in 
the east lane of tra ffic  p roceed in g  up the h ill and a M r. Calvin P . R ichards , one of 
the defendants, was travelling in a southerly d irection  in the west lane of t ra ffic .
The p la in tiff, M cL ean , c ro s se d  over into the wrong lane of tra ffic  as he p roceed ed  
to round the transit and transit m an, and at the sam e m om ent R ichards cam e over 
the sm all h ill, applied his brakes and went into a skid collid ing  with the M cLean 
veh icle  approxim ately  10 feet fro m  the tran sit. We had the usual lSurvey C rew  
Ahead1 signs e rected  at both sides of the survey a rea , although they cla im ed  that 
one sign had blown down within a half hour of our checking it . An accident plan of 
the area  was p rep ared  by m yse lf and certified  c o r r e c t  by K .M . W isem an, O .L .S . ,  
who was a w itness in this c a s e , and is re fe rre d  to in the Judgem ent.

G eo. W. B racken
-o[_s-

SPECIAL ARTICLE
REASONS FOR JUDGEMENT

In the case  of Thom as K . M cLean and Calvin P . R ich a rd s , P laintiffs 
and G eorge W. B racken and Arthur C ov e ll, D efendants, in the F irs t  
D ivision  Court of the County of Lanark before  His Honour Edward M .
Shortt, Judge of the said C ourt, at the Court H ouse, P erth , O ntario,
M arch 20 , 1967.

I p rop ose  to d ism iss  this action and cou n tercla im  and in each  instance without
c o s t s .

My reason  for  doing so  is to perhaps re iterate  that it is a faulty con clu sion  to 
draw  that every  autom obile accident m ust of n ecess ity  involve c iv il negligence or for 
that m atter ca re le ss  driving on som eb od y ^  p a rt. This sim ply  is not so and any court 
that seeks for  som e shred of shortcom ing from  the highest standard of that reasonable 
man who has se ld om  yet been found behind the wheel of a car does not in m y humble 
opinion co r r e c t ly  apply the law of n eg ligen ce . What m ust be found is that the party 
to be charged with negligence has fallen  short o f the duty of care  which he owes to 
other p erson s having regard  to the particu lar c ircu m stan ces of the incident in that he



has fa iled  to do som ething which acting reasonably  should in that context have done or 
alternatively he has done som ething which acting reasonably  he should not have done.

I think it is apparent from  the evidence that this unfortunate incident was p r e ­
cipitated d irectly  by the m ishap which occu rred  to the sign entitled "S urvey  C rew  
Ahead11 which was apparently erected  to the north of what I think has been d escrib ed  
as nD aroul s h i l l .11 I am  satisfied  from  the evidence of C ovell that the sign was in 
fact erected  as d escrib ed  e a r lie r  in the day. There was n o , of c o u r s e , contradiction  
of this evidence and while he has not had any extensive experien ce  in this fie ld  he 
would have to be of very  lim ited  in telligence indeed if  he did not concur with the op in ­
ion of the witness W isem an that these signs are put up fo r  the safety of the survey 
crew  and not fo r  the general p u b lic . It could  be that the witness C ovell was indifferent 
whether or not ca rs  ran into each other but I am quite sure he was con cern ed  as to 
whether ca rs  ran into him  and in his own interests he would see this sign was put up 
as he has d escrib ed  it . I am satisfied  with the evidence o f R ichards and the evidence 
of the constable that the sign was down im m ediately  p r io r  to the accident o ccu rr in g .
I do not think, h ow ever, that the fact the sign was down is per se evidence o f negligence 
on the part of the defendants Bracken and C ove ll. There has been no explanation o f fe r ­
ed by the parties in adverse in terest. It is quite conceivable  there could have been a 
novus actus interveniens which accounted fo r  the falling of the sign . I cannot in the 
light of these considerations bring m y se lf to the conclusion  that any negligence has 
been established on behalf of the defendants B racken or C ove ll.

With resp ect to the defendant R ichards , he was driving a ccord in g  to his own 
evidence at approxim ately the sam e speed as the constable subsequently testified  he 
h im self drove at and had no reason  to believe that im m ediately  over what has been 
d escrib ed  as a blind hill there would be confronting him a su rv ey or fs transit co m ­
plete with technician and p a ra lle led  by a m otor veh icle  com ing in the opposite d ir e c ­
tion. It may be argued that he should have p roceed ed  to the cre s t  of the h ill v ery  
cautiously but my re co lle ct io n  of the Rideau F e rry  road  is such that he probably  
would not have reached  Rideau F erry  yet had he treated each incline and curve in 
that fash ion . I cannot find that his fa ilure to slow  down to five or ten m iles  an hour 
constituted negligence on his p art.

Turning to M cL ean , it is true that he testified  that he had not seen a sign but 
that he did see the bar with a flag on it and he did slow  down (and this is con firm ed  
by the defendant Covell) and p roceed ed  to pass cautiously to the le ft , out of his own 
lane, a p roced u re  which even the w itness W isem an said would p robab ly  be what he 
would do h im self - the tendency is to go to the best surface and w idest portion  of the 
highway in passing a survey cre w . While M cLean has not given evidence to that e ffe ct ,
I think he would be entitled to assum e that there was som e warning ahead even in the 
form  of a steel pole  with a red  flag on it as had warned h im . I cannot see that he can 
be charged with any negligence either and on the con trary  acted  reasonably  under the 
circu m stan ces . It was not a question of him  com ing up behind a slow  m oving veh icle  
where he should not have pulled  out and p assed  -  any d river  is fam ilia r with the farm  
tractor which slow ly grinds its way up the h ill while the patient m otor ist drives b e ­
hind. This transit was not a m oving thing} it was fa ir ly  sm all} it was fa ir ly  c lo s e , 
four feet or s o , from  the east lim it of the road} it would be I think not at all unrea­
sonable to swing out to the le ft to go around it , so again I donft think one can point a 
finger and say M cLean did som ething which he should not have done or fa iled  to do 
som ething which he ought to have done and as I have said I, th e re fo re , p rop ose  to 
d ism iss both the action and the cou n tercla im  and the third party indem nity c la im , all 
without c o s ts .
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